Electronic Database Subscription Agreement


Date:


March 7, 2002

Contract No:

BT0006______

between

Supplier Name: 
INFORMATA, a unit of Baker & Taylor
Address: 


501 S. Gladiolus




Momence, IL  60954 
Principal Contact: 
Sharon Hayward
                                                  and

Subscriber Name:       bCustomerName

Address:  
           bStreetAddress

                                    bCityStateZip






Principal Contact:       bContact 


Baker & Taylor, Inc. (“Licensor”), having an address at 2709 Water Ridge Parkway, Suite 500, Charlotte, North Carolina 28217, is the sole owner of the Database Library and has granted INFORMATA the right to enter into this Subscription Agreement to grant the Access-Holders access to one or more of the Database Libraries stored in the Host from one or more Terminals connected through a Network to the Host.  Capitalized terms used but not defined herein shall have the meanings assigned to them in the attached terms and conditions.  
This Agreement consists of (1) the accompanying Terms and Conditions; (2) one (1) or more Database Schedules, which shall identify the Database Library that you are authorized to access and use under this Agreement.  

A separate Database Schedule will apply to the Database Library you are authorized to access.  The Database Schedule will refer to this Agreement by Contract Number, will specify the fees for access to and use of the Database Library, may set forth additional terms and conditions applicable to the Database Library, and will become effective as an integral part of this Agreement upon its execution by both you and INFORMATA.

BY SIGNING BELOW, IT IS AGREED THAT THIS AGREEMENT, INCLUDING THE ACCOMPANYING TERMS AND CONDITIONS, AND THE DATABASE SCHEDULE ADOPTED HEREUNDER, IS THE COMPLETE AND EXCLUSIVE STATEMENT OF THE AGREEMENT BETWEEN THE PARTIES AND SUPERSEDES ALL PROPOSALS OR PRIOR AGREEMENTS, ORAL OR WRITTEN, AND ALL OTHER COMMUNICATIONS BETWEEN THE PARTIES RELATING TO THE SUBJECT MATTER HEREOF.  THIS AGREEMENT SHALL BECOME EFFECTIVE WHEN IT, AND AN INITIAL DATABASE SCHEDULE, ARE ACCEPTED AND EXECUTED BY YOU AS THE CUSTOMER AND APPROVED AND EXECUTED BY INFORMATA.  THIS AGREEMENT MAY BE AMENDED ONLY AS PROVIDED HEREIN OR IN A WRITING SIGNED BY BOTH PARTIES.






Accepted:







(bCustomerName)        













By:___________________________








Authorized Representative

Approved:

INFORMATA
By:___________________________

Authorized Representative

Electronic Database Subscription Agreement


TERMS AND CONDITIONS


1 SEQ lvl3 \* Arabic \* MERGEFORMAT .
General.  


"You" means the single end-user customer organization signing this Agreement.  


"Access-Holder" means each person who uses your facilities and is granted access by you to Terminals for access to the Database Library through a Terminal.  Each Access-Holder must be a subscriber or user of your organization.  “Access Holder” also includes any further persons who access the Database Library through a Terminal as a result of your or any Access Holder’s acts, omissions, fault or negligence.


"Database Library" means the most current version of the database library listed in the Database Schedule in effect from time to time.  You and INFORMATA acknowledge that Licensor has reserved the right to add, withdraw, or modify the Database Library at any time.


"Host" means the host computer system maintained and operated by Licensor and containing the Database Library.


"Terminal" means each remote access unit, generally in the form of a workstation or communications terminal, from which you are authorized to access and to allow Access Holders to access the Database Library.



2 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Licensor is the owner of all rights in the Database Library and has granted INFORMATA the right to grant to you the license set forth herein.  INFORMATA and you agree that Licensor is a third-party beneficiary under this Agreement, and that it has the right to enforce the rights and obligations of INFORMATA under this Agreement, and any and all such other rights it may have in the Database Library, all in its sole discretion, and including the right to enforce its rights through appropriate legal proceedings in which Licensor may be a sole or joint party thereto.



3 SEQ lvl3 \* Arabic \* MERGEFORMAT .
License.  INFORMATA hereby grants you, subject to the terms and conditions of this Agreement, a nonexclusive, nontransferable right and license 



(

a SEQ lvl6 \* alphabetic \* MERGEFORMAT )
To permit each Access-Holder to have read-only access to and view individual portions (not the entire Database Library) of the Database Library (as identified in a current Database Schedule), through the use of the Terminal(s);



(

b SEQ lvl6 \* alphabetic \* MERGEFORMAT )
Except as expressly authorized in this Agreement, you agree not to rent, lease, sublicense, distribute, transfer, copy, reproduce, display, modify, store, or time-share the Database Library and to prevent Access Holders and others from doing any and all of the foregoing with the Database Library.  You agree to take all reasonable steps to protect the Database Library from unauthorized access, copying, or use.  INFORMATA and Licensor reserve all rights not expressly granted to you.  Nothing in this Agreement will, or will be deemed to, convey any title or ownership interest in all or any portion of the Database Library.



4 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Your Responsibilities.  You are responsible for determining whether the Database Library will achieve the results you desire; procuring, installing, and operating the Terminals in combination with computer programs and access devised (if any) supplied by INFORMATA or Licensor; providing a proper environment and proper utilities for the Terminals, including an uninterrupted power supply.  You agree that INFORMATA and Licensor reserve the right to charge additional service fees if an Access-Holder seeks assistance with respect to basic information about operating the Terminals and accessing the data on the Database Library.  You are responsible for adopting reasonable measures to limit your exposure with respect to potential losses and damages arising from use, nonuse, interruption, delay, errors, or omissions of or in the Database Library, or the results thereof, including (without limitation) examination and confirmation of data prior to use thereof, provision for identification and correction of errors and omissions, preparation and storage of backup data, replacement of lost or damaged data or media, and reconstruction of data.  You agree to maintain at all times alternative methods capable of substitution for Licensor providing access to the Database Library under this Agreement.  You are also responsible for complying with all local, state, and federal laws pertaining to the use and disclosure of any data.  You agree that Licensor and INFORMATA are not responsible for obsolescence of the Database Library that may result from changes in your requirements.  You acknowledge that the Database Library may include the views, opinions, and recommendations of individuals or organizations whose thoughts are deemed of interest, but that Licensor and INFORMATA do not thereby endorse such views, give investment or professional advice, or advocate any course of action.  You agree to indemnify and hold Licensor and INFORMATA, their officers, employees, and suppliers harmless from and against any loss, claims, demands, expenses (including court costs and attorney fees), or liability of whatever nature or kind (including, without limitation, negligence), of you or any third parties arising out of your use or nonuse of the Database Library.



5 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Term.  The initial term of this Agreement shall be for one (1) year, commencing on the date set forth above.  Thereafter, this Agreement shall automatically renew for successive terms of one (1) year each, unless and until either party gives the other party at least sixty (60) days' advance written notice of termination, effective upon expiration of the then‑current term. 



6 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Immediately upon termination of this Agreement, whether or not pursuant to this article or any other article herein, the following will occur:


(a)
all rights and licenses granted to Subscriber and/or to its Access Holders will automatically terminate; 


(b)
Subscriber will promptly and permanently delete all or any portion of the Database Library and any copies thereof from all Terminals, all database and other systems and/or any storage medium of Subscriber in any location, whether back-up or otherwise (including persons and/or entities within Licensee’s direct control having access by, through or under Subscriber);


(c)
Subscriber will not use, or permit any user having access by, through or under Subscriber to use, all or any portion of the Database Library in any way; and


(d)
Subscriber will return all licensed media received from INFORMATA and Licensor  together with any copies made from the same.



7 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Fees.  INFORMATA will charge, and you agree to pay to INFORMATA, the fees indicated in each Database Schedule.   



8 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Other Charges.  The above-listed fees do not include travel and living expenses for installation assistance (if requested) and any training beyond introductory training, optional products and services, consulting services, shipping charges, or the costs of any equipment other than required computer programs and/or access devices supplied by INFORMATA or Licensor.  You agree to pay such fees and costs, when and as the services are rendered and the expenses incurred, as invoiced by INFORMATA.  INFORMATA reserves the right to require prepayment or advance deposit for such additional charges or expenses in some instances.  You are also responsible for sales or use taxes and state or local property or excise taxes associated with your licensing, access to, or use of the Database Library or any associated equipment or services.  If any fee or charge is not paid within thirty (30) days after it is due, INFORMATA, may, at its option, charge interest at a rate of one and one-half percent (1 1/2%) per month (eighteen percent (18% per annum) or, if less, the highest rate allowed by applicable law, from the date such fee or charge first became due.



9 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Changes.
INFORMATA reserves the right to change its fees and charges, or any other terms and conditions, at any time, effective immediately upon publication.  INFORMATA shall use its reasonable efforts to notify you (including by facsimile, newsletter, or, if available, network message) in advance of or concurrent with such changes.



10 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Proprietary Protection.  Licensor and/or its third-party suppliers shall be and are the sole owner(s) of the Database Library, including any adaptations or copies thereof, and including associated intellectual property rights, provided to or accessed by each Access-Holder pursuant to this Agreement.  Licensor and/or its third-party suppliers claim U.S. and foreign copyright ownership with respect to the Database Library as a compilation and expression of distinctive and creative format.  It is Licensor’s practice to place copyright notices and/or other proprietary legends in report forms and Data provided to Subscribers.  You and each Access-Holder shall provide for the reproduction of such notices and legends in the form and manner in which they appear.  In the event any printout page or other tangible form of retrieved data does not contain the full text of such notices and legends, you agree to stamp or otherwise affix on each such copy of the data, including any subsequent adaptation thereof, a Licensor copyright notice, which, if your are not otherwise notified, shall be the following notice (including the current calendar year):


Copyright, Baker & Taylor  [or the name of any applicable successor in interest to Baker & Taylor] [current calendar year].  No Claim to Orig. U.S. Govt. Works.  All Rights Reserved. 



11 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Indemnification.  If a third party claims that the Database Library, as accessed by you hereunder, or your authorized use of such Database Library pursuant to this Agreement infringes any U.S. patent, copyright, or trade secret, INFORMATA will defend you and all Access-Holders against such claim at INFORMATA's expense and pay all damages that a court finally awards, provided that you promptly notify INFORMATA in writing of the claim, and allow INFORMATA or Licensor to control, and cooperate with INFORMATA and Licensor in, the defense or any related settlement negotiations.  If such a claim is made or appears possible, INFORMATA or Licensor may, at its option, secure for you the right to continue to use the Database Library, modify or replace the Database Library with equivalent information so they are non-infringing, or, if neither of the foregoing options is available in INFORMATA or Licensor's judgment, INFORMATA may terminate this Agreement by paying you a credit equal to the portion of previously paid fees and charges allocable to the remaining term of this Agreement.  THIS PARAGRAPH STATES INFORMATA’S AND LICENSOR’S ENTIRE OBLIGATION WITH RESPECT TO ANY CLAIM OF INFRINGEMENT.
 



12 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Limitations.  INFORMATA, Licensor and/or its third-party licensors shall employ reasonable care and attention in obtaining and maintaining the Database Library.  However, you acknowledge that any collection and compilation of data entails the likelihood of some human and machine errors, omissions, delays, interruptions, and losses, including inadvertent loss of data or damage to media, which may give rise to loss or damage.  Accordingly, you agree THAT THE DATABASE LIBRARY IS PROVIDED "AS IS"; INFORMATA AND LICENSOR MAKE NO REPRESENTATION OR WARRANTY WITH RESPECT TO ITS ACCURACY, COMPLETENESS, OR CURRENTNESS; AND INFORMATA AND LICENSOR SPECIFICALLY DISCLAIM ANY OTHER WARRANTY, EXPRESS, IMPLIED OR STATUTORY, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  INFORMATA AND LICENSOR SHALL NOT BE LIABLE ON ACCOUNT OF ANY SUCH ERRORS, OMISSIONS, DELAYS, OR LOSSES UNLESS CAUSED BY ITS WILLFUL MISCONDUCT.  YOU AGREE THAT IN NO EVENT WILL INFORMATA AND/OR LICENSOR BE LIABLE FOR THE RESULTS OF YOUR USE OF THE DATABASE LIBRARY, YOUR INABILITY OR FAILURE TO CONDUCT YOUR BUSINESS, OR FOR INDIRECT, SPECIAL, OR CONSEQUENTIAL DAMAGES.  YOU FURTHER AGREE THAT IN NO EVENT WILL THE TOTAL AGGREGATE LIABILITY OF INFORMATA AND/OR LICENSOR FOR ANY CLAIMS, LOSSES, OR DAMAGES ARISING UNDER THIS AGREEMENT AND SERVICES PERFORMED HEREUNDER, WHETHER IN CONTRACT OR TORT, INCLUDING NEGLIGENCE, EXCEED THE TOTAL AMOUNT PAID BY YOU TO INFORMATA DURING THE PRECEDING TWELVE-MONTH (12) PERIOD, EVEN IF INFORMATA OR LICENSOR HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH POTENTIAL CLAIM, LOSS, OR DAMAGE.  THE FOREGOING LIMITATION OF LIABILITY AND EXCLUSION OF CERTAIN DAMAGES SHALL APPLY REGARDLESS OF THE SUCCESS OR EFFECTIVENESS OF OTHER REMEDIES.



13 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Default.  Should you fail to pay fees or charges due hereunder or fail to carry out any other obligations under this Agreement or any other agreement with INFORMATA, INFORMATA or Licensor may, at its option, in addition to other available remedies, terminate this Agreement provided that it first gives you fifteen (15) days' prior notice to permit you to cure your default.  INFORMATA and/or Licensor reserve the right, with or without notice, to suspend access to or use of the Database Library in the event of any delinquency in payments to INFORMATA.



14 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Force Majeure.   INFORMATA and/or Licensor shall not be liable or be deemed to be in default for any delay or failure in performance or interruption resulting directly or indirectly from any cause or circumstance beyond the reasonable control of INFORMATA and Licensor, equipment, or telecommunications failure; labor dispute; or failure of any third party to perform any agreement with INFORMATA and/or Licensor that adversely affects INFORMATA’s ability to perform its obligations hereunder, or that adversely affects INFORMATA’s or Licensor’s ability to provide access to the Database Library under Section 3(a) hereof.



15 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Notices.  All notices or other communications required to be given hereunder shall be in writing and delivered either personally or by mail, courier, or similar reliable means of dispatch and addressed as provided in this Agreement or as otherwise requested by the receiving party.  To the extent so provided in this Agreement, communications may also be made by facsimile or network message.  Notices delivered personally shall be effective upon delivery and notices delivered by any other means shall be effective upon their receipt by the party to whom they are addressed.



16 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Governing Law.  This Agreement shall be governed by and construed and enforced in accordance with the laws of the State of New Jersey as it applies to a contract made and performed in such state.



17 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Modifications and Waivers.  This Agreement may not be modified except by a writing signed by authorized representatives of both parties.  A waiver by either party of its rights hereunder shall not be binding unless contained in a writing signed by an authorized representative of the party waiving its rights.  The non-enforcement or waiver of any provision on one (1) occasion shall not constitute a waiver of such provision on any other occasions unless expressly so agreed in writing.  It is agreed that no use of trade or other regular practice or method of dealing between the parties hereto shall be used to modify, interpret, supplement, or alter in any manner the terms of this Agreement.



18 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Assignment.  This Agreement may not be assigned by either party without the express written consent of the other party.  You agree that INFORMATA may assign its interest herein to an Affiliate (hereinafter defined).  As used herein, “Affiliate” means (i) any entity or persons which directly or indirectly control, or are controlled by, or are under common control with INFORMATA or any parent of subsidiary or INFORMATA; (ii) any partnership in which INFORMATA, any parent or subsidiary of INFORMATA, is a general partner; or (iii) any limited liability company in which INFORMATA or any parent or subsidiary of INFORMATA is a manager or a managing member and INFORMATA.  You further agree that Licensor may assign its interest in this Agreement without consent from you or INFORMATA.  Any act in derogation of the foregoing shall be null and void.



19 SEQ lvl3 \* Arabic \* MERGEFORMAT .
No Waiver.  The waiver or failure of either party or Licensor to exercise in any respect any right provided herein will not be deemed a waiver of any further right hereunder.



20 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Parties Bound.  The provisions of this Agreement shall be binding upon, and shall inure to the benefit of, the parties hereto and the Licensor, and each of their respective successors and assigns.



21 SEQ lvl3 \* Arabic \* MERGEFORMAT .
Captions.  The captions herein are for convenience of reference only and are not part of this Agreement, and shall in no way be deemed to define, limit, describe or modify the meaning of any provision of the Agreement.

IN WITNESS WHEREOF, the parties have executed and sealed this Agreement the day and year first above written.

INFORMATA


 


(bCustomerName)
By: ___________________________                     
By:________________________

Authorized Signature


   

Authorized Signature
[Seal]






[Seal]
  


Sharon Hayward




___________________________
Manager, Distribution and 



Name
Administration 







___________________________








Title



Exhibit to Electronic Database Subscription Agreement

Database Schedule
Contract No:

BT0005__________________
Annual Fee:

$2,051.00________________
Database Library to be accessed:
The Content Cafe




Data elements available for read only access:
Jackets images in thumbnail size, 80x120 pixels and full size of a maximum of 400 x 600 pixels


Table of Contents in HTML format


